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PREFACE 


There is reproduced in this issue of International Conciliation the 
text of an address delivered by Mr. Charles Warren, formerly Assist- 
ant Attorney General of the United States and author of The Supreme 
Court in United States History, before the Harvard Chapter of the 
Phi Beta Kappa Society, in Cambridge, Massachusetts, on June 20, 
1932. Drawing an analogy between the early history of the Supreme 
Court of the United States and that of the Permanent Court of Inter- 
national Justice, Mr. Warren shows that the arguments now ad- 
vanced against international judicial organization are repetitions 
of arguments used against the Supreme Court a hundred years ago; 
that at that time most of the opposition was founded on the mistaken 
belief that the Supreme Court, in dealing with State sovereignties, 
was powerless to render decisions where there was a lack of fixed 
precedent or established written law, and that now there are those 
who deny the competence of the World Court to decide cases between 
nations on similar grounds. As Mr. Warren so clearly shows, the 
fallacy of such contentions has been proved time and again by the 
Supreme Court of the United States, and there is every reason to 
believe that the World Court, through adherence to those same 
‘principles of justice, equity, and good conscience’’ which guided 
our own Court, will be equally successful. 

The following document also contains the record of the ratifica- 
tions and signatures to the various protocols pertaining to the Per- 
manent Court of International Justice, as published recently by the 
League of Nations. 

NICHOLAS MurRRAyY BUTLER 
New York, March 7, 1933. 
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THE SUPREME COURT AND THE WORLD COURT 
1832 AND 1932! 


By CHARLES WARREN 


Formerly Assistant Attorney General of the United States; 
author of The Supreme Court in United States History 


Nearly three hundred years ago, James Howell wrote to the Earl 
of Dorset: 

And now, my Lord, to take all Nations in a lump; I think God 
Almighty hath a quarrel lately with all mankind, and hath given the 
reins to the ill spirit to compass the whole Earth, for within these 
twelve years, there have been the strangest revolutions, the horridest 
things, happen’d, not only in Europe, but all the World over, that 
have befallen mankind . . . so that it seems the whole Earth is 
off the Hinges. 


Today, many men are inclined to reiterate these words. It would 
tend to mitigate their gloom, if they should follow the prescription 
given by James Howell’s contemporary, quaint old Thomas Fuller, 
who wrote: 

We live in a troublesome age and he needs to have a soft bed who 
can sleep nowadays, amidst so much loud noise and many impetuous 
rumours. Wherefore, it seemeth to me both a safe and cheap receipt, 
to procure quiet and repose to the mind that complains of want of 
rest, to prescribe the reading of History. Great is the pleasure and 
profit thereof. 


In no way can the reading of history give us more repose than in 
reminding us vividly that each age has its own woes and its forget- 
fulness of the equal woes of the past. 

One hundred and twenty-four years ago, in 1808, President 
Jefferson wrote during his second administration: ‘‘The times in 
which we live are indeed times of trouble, such as no age has yet 
seen or perhaps will ever see again.” 

Another generation came on the scene; and it is interesting to 
listen to these words of Henry Clay, uttered in the House of Repre- 
sentatives in March, 1824 (words which sound very familiar today): 


' Reprinted from The Harvard Graduates’ Magasine for September, 1932. 
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In casting our eyes around us, the most prominent circumstance 
which fixes our attention and challenges our deepest regret is the 
general distress which pervades the whole country. It is forced upon 
us by numerous facts of the most incontestable character. It is 
indicated by the diminished exports of native produce, by the re- 
pressed and reduced state of our foreign navigation, by our dimin- 
ished commerce, by successive unthreshed crops of grain perishing 
in our barns and barnyards for the want of a market; by the alarming 
diminution of the circulation medium; by the numerous bankrupt- 
cies . . . ; by an universal complaint of the want of employment 
and by a consequent reduction of the wages of labor . . . by the 
reluctant resort to the perilous use of paper money; by the inter- 
vention of legislation in the delicate relations of debtor and creditor, 
and above all, by the low and depressed state of the value of almost 
every description of the whole mass of the property of the nation, 
which has, on the average, sunk not less than fifty per cent within 
a few years. This distress pervades every part of the Union, every 
class of society, all feel it. It is like the atmosphere which surrounds 
us—all must inhale it and none can escape it. 


Thirteen years later, at the time of the Panic of 1837, Justice 
Joseph Story wrote to Justice McLean: 


Our country is in a state of unexampled distress and suffering, 
Credit and confidence and business are everywhere at a stand. 
The people have been stupefied and are led on to their ruin by the 
arts of de »magogues and the corrupted influences of party. 


And in the same year, Ralph Waldo Emerson wrote in his Journal: 


Society has played out its last stroke. It is checkmated. Young 
men have no hope. Adults stand like day-laborers, idle in the streets. 
None calleth us to labor. The present generation is bankrupt of 
principles and hope, as of property. 


Twenty years later, another generation came on the scene; and 
in 1857, at the height of the panic of that year, the leading editorial 
of Harper's Weekly described the situation, in words which might 
have been written only yesterday: 


It is a gloomy moment in history. Not for years—not in the 
lifetime of most men who read this paper—has there been so much 
grave and deep apprehension; never has the future seemed so incal- 
culable as at this time. In our own country, there is universal com- 
mercial prostration and panic, and thousands of our poorest fellow- 
citizens are turned out against the approaching Winter without 
employment, and without the prospect of it. In France, the political 
caldron seethes and bubbles with uncertainty; Russia hangs, as usual, 
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like a cloud dark and silent upon the horizon of Europe, while all 
the energies, resources, and influences of the British Empire are 
sorely tried, and are yet to be tried more sorely, in coping with the 
vast and deadly Indian insurrection and with its disturbed relations 
in China. . . . Of our own troubles, no man can see the end. ; 
The very haste to be rich, which is the occasion of this widespread 
calamity, has also tended to destroy the moral forces with which 
we are to resist and subdue the calamity. 


Seventeen years later, another generation found itself in a five- 
year depression after the speculative panic of 1873; and in 1874, 
the leading editorial of the New York Nation said (May 28, 1874): 

All through the depression of last winter, people flattered them- 
selves that the Spring would bring back at least a portion of the 
usual activity, and that before summer, we should be in a fair way 
to forget our woes. These expectations have not been realized. The 
dullness in every branch of industry is very great. Even stock 
speculation . . . is almost extinct. . . . There is greater de- 
pression than in 1858; the process of recovery has thus far been 
slower, the commercial activity of the community appears to be 
smaller . . . There is more doubt about the future than there was 
after the last panic, and greater hesitation about entering on enter- 
prises requiring a long period for the completion. 


Twelve years later, in 1886, the United States Commissioner 
of Labor, a noted economist, Carroll D. Wright, devoted his first 
annual report to the depression then prevailing; he quoted, as en- 
tirely applicable to the United States, the report of Dr. Robert 
Giffen, the chief statistician of the British Board of Trade, stating 
that the outcry in England was that “the present depression is 
the worst on record and the beginning of the end of British industrial 
greatness’’; and, said Wright, our own country has gone on perfect- 
ing machinery, duplicating plants, crowding the markets with 
products “‘until today the United States has a productive capacity 
far in excess of the demands, with wages of labor reduced, prices 
lowered, and . . . the best European authorities agree that the 
circle of producing nations has been in excess of the needs of con- 
sumption.’’ How familiar these words of forty-six years ago sound 
today! 

Thus, each generation has had its valley of the shadow, its dark 
clouds of despair—amidst which the Muse of History has stood 
as a comforter, lustrously pointing out that each past age has 
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emerged, to find itself less injured and even less vulnerable than 
it had imagined. 

Today is clamorous with forebodings as to our economic situ- 
ation, as to the permanence of our form of government, and as to 
the possibility of the successful operation of a World Court. If, 
however, the pages of American history are turned back to just 
one hundred years ago, hope and encouragement will be afforded, 
and a little of that “‘quiet and repose to the mind that complains of 
want of rest”’ which old Fuller said could be procured by the admin- 
istration of a dose of history. For, one hundred years ago, in 1832, 
much the same forebodings were being indulged in as to our finances, 
as to our form of government, and as to the power of our Supreme 
Court to decide the controversies between Sovereign States. That 
they were unfounded then has been proven; that they are equally 
unfounded today is probable. And it is because the precise argu- 
ments made against our Supreme Court are today being made against 
the World Court that it is worth while to consider this bit of our 
history; since, as Emerson has said, “‘the use of history is to give 
value to the present hour and its duty.” 

Just one hundred years ago, the Phi Beta Kappa orator at Har- 
vard was Jared Sparks, who took as his subject, ‘‘ The Philosophy 
of History,’’ and who, as reported by the Boston Daily Advertiser, 
‘‘showed to his audience what an extensive and rich field there is, 
hardly entered upon, for the able and faithful historian of our own 
land.’’ Since the delivery of that oration in 1832, noted American 
writers have portrayed nearly every phase of our history, and from 
many varying standpoints. One phase, however, has hitherto been 
neglected—the story of the quarrels between States of the Union 
which have been settled in our Supreme Court. This story begins 
in the year 1832. In the whole field of government and economics 
and in the appearance of the forces which completed this American 
Union, that year was of especial import. During more than half a 
century after the inauguration of our Government, frequent predic- 
tions had been made, both in the South and in the North, that it 
could not last. But there were certain factors which were destined 
to mould it into a real Union. These were—first the development 
of new methods of interstate communication; second, the making of 
the ocean the Nation’s only boundary on the west; third, the crushing 
of the doctrine of nullification and the abolition of slavery, and 
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fourth, the nationalizing force of the constitutional decisions of 
Chief Justice Marshall in the Supreme Court. For each and every 
one of these factors, the year 1832 had a particular significance. 
In that year, the Baltimore and Ohio railroad first initiated the regu- 
lar operation of a steam railroad; and in the same issue of the Boston 
Daily Advertiser which described the Harvard Commencement of 
1832, one can read a description of the performance of the first 
steam-drawn train, running from Baltimore 70 miles to the west. 

In that same year, a painter of portraits, a native of Charlestown, 
Samuel F. B. Morse, was returning from Europe. He had just 
received a letter from his friend, the Marquis de la Fayette, express- 
ing fear lest the dissensions then taking place in the United States 
might terminate in a final dissolution of the Union. But on that very 
ocean voyage, Morse was beginning to evolve one of the potent 
factors in preventing that apprehended dissolution—the magneto- 
electric telegraph. 

In that same year, a young ice dealer of Cambridge was starting 
from his Fresh Pond home with a company of twenty-one youths to 
make the long and arduous and dangerous journey from Boston 
to the Pacific shore of Oregon—the first American to lead a band of 
settlers across the Continent to that Western territory whose owner- 
ship was then contested by three nations. Previous to that year, 
various fur trappers and hunters had explored trails leading from 
the Missouri River to Oregon; but no man had ventured to traverse 
the entire Continent for the purpose of settlement, until Nathaniel 
J. Wyeth of Cambridge, on March 10, 1832, sailed from Boston for 
Baltimore, travelled across Maryland to the Ohio River, thence by 
steamboat to St. Louis, thence by steamboat to the present Kansas 
City, and from there thrust his wagons into the wilderness of the 
Great Plains, and up across the Continental Divide in the present 
Wyoming and finally reached the mouth of the Columbia River in 
Oregon on November 8, 1832. 

That same year marked also the starting point for the acquisition 
of the great Southwest, when there went to Texas that unique and 
most romantic of American statesmen—a man who during his life- 
time was a Major General, an Indian Chief, a United States Con- 
gressman, a United States Senator, a Governor of two different 
States, and a President of an Independent Republic—Sam Houston— 
the man who wrested Texas from Mexico and who thus led to our 
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conquest of California. In that year also, our future emergence as sett 

a power in the Pacific Ocean was foreshadowed by the raising of ? “a 

the American flag by Commodore Downes over Malay villages in ann 

the island of Sumatra, in retaliation for an attack on an American Vir 

ship. the 

In that same year, South Carolina was asserting its right to nullify betr 

the revenue law of the United States; President Jackson issued his -_ 
uncompromising Proclamation to preserve the Union; the New | refr 

England Abolition Society was formed; William Lloyd Garrison was ace 

beginning his editorial writings in The Liberator—a warning of the tral 

downfall of slavery; ‘‘America’’ was first sung in public—symbolic by 

; of the growing consciousness of a real Nation; and Chief Justice ther 
. Marshall delivered the last of his great Union-building decisions ont 
on Constitutional law. (wit 
; It was at such a time and under such Nationalizing conditions — 
that the first case arose in the Supreme Court of the United States, | Sup 
: which, though bitterly contested for fourteen years, settled the Cou 
power of the Court to decide controversies between States in this thei 
country. hav 
: The part which the Supreme Court has played in the political, for 
; economic, and social history of the United States is more or less =e 
‘ well known; but few are familiar with its functions as an arbiter the 
in the many quarrels between our States—quarrels often full of + the 
singular and romantic historical interest—quarrels frequently bitter = 
t and prolonged. - 
i When the Federal Convention of 1787, in framing our Consti- and 
i tution, vested the Supreme Court of the United States with original | that 
jurisdiction over ‘‘controversies between two or more States,” it — 
was dealing with a very practical problem. It had debarred the | of th 
States of the new Union from engaging in war and from entering into ( shou 
agreements with other States (without the consent of Congress); Cou: 

and yet there existed in 1787, at the very time when the Convention Just 
sat, serious controversies involving eleven States—controversies , a 
which in three instances had resulted in armed conflict and loss of | Wor 
life. It is little realized now, to what a high degree the States of this | Supt 

country then regarded themselves as sovereign and independent. , fact 
| Thus, Connecticut in its statute adopting a declaration of rights Stat 
and privileges termed itself a ‘republic’ which “shall forever be | Z 


and remain a free, sovereign and independent State.’’ Massachu- | 
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setts in its Constitution of 1780 (which is still in force) declared itself 
“a free, sovereign, and independent body politic or state by the 
name of the Commonwealth of Massachusetts.’’ Pennsylvania, 
Virginia and other States used similar language. In the midst of 
the dispute between New York and Vermont in which force was 
being used, John Hancock as Governor of Massachusetts, in 1784, 
issued a proclamation of neutrality calling upon her citizens to 
refrain from aiding either party, and using language in part prac- 
tically the same as that used by President Washington in his Neu- 
trality proclamation in the war between France and England and 
by President Wilson in the World War. When the Constitution, 
therefore, prevented these sovereign States in this country from 
settling their controversies by war or by compact with each other 
(without the consent of Congress), it was bound to afford to them 
some other means of settlement; and this it did by vesting the 
Supreme Court with power to decide such controversies. As that 
Court said in 1846, the ‘‘States of the Union are sovereign within 
their respective boundaries save that portion of power which they 
have granted to the Federal Government, and foreign to each other 
for all but Federal purposes.”” And as Chief Justice Taft stated 
ina recent case (in 1921, North Dakota v. Minnesota, 256 U. S. 220), 
the jurisdiction of the Court over State disputes “was conferred by 
the Constitution as a substitute for the diplomatic settlement of 
controversies between sovereigns and a possible resort to force.” 
Since the States viewed themselves as sovereign and independent, 
and since the Supreme Court has held that they were so (save for 
that portion of their sovereign powers which they had expressly 
surrendered to the Federal Government), the practice and success 
of that Court in dealing with different classes of State controversies 
should have considerable bearing upon the competency of a World 
Court to deal with similar controversies between Nations. For, 
just as our economic crises are to a large degree reproductions of 
previous disasters, so many of the arguments now made against the 
World Court are but repetitions of arguments made against our own 
Supreme Court in dealing with State sovereignties. It is a surprising 
fact that there have been over 65 of these suits brought by one 
State against another; and that 46 out of the 48 States of the Union 
have in one or more of such suits been a party plaintiff or defendant. 
(There have also been about 40 suits brought by the United States 
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against a State or by a State against the United States or its officers.) 

Of the 65 suits between States, about one half have presented 
questions of boundary and disputed ownership of territory—ques- 
tions, however, which Mr. Justice Field, in a case between Virginia 
and Tennessee, spoke of as, “the fruitful cause of prolonged and 
harassing conflicts,” yet settled by the peaceful procedure of a 
Court. But, just as at the present time there are men who consider 
that the power of a World Court is an infringement on National 
sovereignty, so in this country at the outset there was a sharp 
challenge made to the power of the Supreme Court to settle a ques- 
tion of the sovereignty of a State over territory claimed by another 
State. In the very first case in which decision was rendered, that of 
Rhode Island v. Massachusetts, brought in that crucial year, 1832, 
Rhode Island had asserted a claim to jurisdiction and sovereignty 
over 100 square miles and part of six townships then included in 
Massachusetts, and over 5000 people then owing allegiance to Massa- 
chusetts, and whose political status would be affected by a decision 
of the case. Such a suit involving sovereignty and sovereign rights, 
it was contended by Daniel Webster and by Attorney General Austin 
in behalf of Massachusetts, was beyond the jurisdiction of a Court 
of law. The Supreme Court, however, found no difficulty in over- 
ruling such a contention; and it proceeded to decide the case, basing 
its decision, in favor of Massachusetts, not on the facts of the case, 
but on a well settled doctrine of law, viz., that for the security of 
rights, whether of States or individuals, long possession under claim 
of title was to be protected. 

Since that decision, there has been a long series of these boundary 
cases. Many involved merely gain or loss of territory and presented 
questions arising out of erroneous maps and surveys, or doubtful 
expressions in Royal charters or old Spanish and French treaties, 
or out of the intemperate and eccentric behavior of great American 
rivers like the Mississippi, the Missouri, and the Ohio (and, inci- 
dentally, as a curious illustration of what can happen to a State by 
such river changes, it may be noted that in the extreme southwest 
corner of Kentucky, owing to a double bend of the Mississippi 
River, there is an area of about ten square miles belonging to Ken- 
tucky which can be reached from the rest of the State only by 
passing through a part of Missouri or of Tennessee—thus presenting, 
in this country, a parallel to the situation of East Prussia cut off 
from the rest of Germany by the Danzig Corridor). 
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But the Court's decisions in these cases of boundary dispute have 
not all involved mere questions of title and geographical lines. In 
some instances, they have settled, and may settle, serious social, 
economic, and even racial, conflicts arising in mutually claimed 
territory—conflicts which in Europe might be possible cause for 
war. In at least four instances, the questions involved in boundary 
disputes had given rise to the use of armed force by the citizens 
of the opposing States. Their settlement through judicial decision, 
therefore, has been of great import to the peace of this Nation. 
For instance, in 1849, the Court decided a boundary controversy 
between Missouri and Iowa which involved sovereignty over a 
valuable strip of territory of about 2000 square miles—a tract about 
two thirds the size of Alsace. During this controversy (which had 
been pending for twelve years) Missouri at one time had called 
out 1500 troops and Iowa 1100, to defend their respective alleged 
rights. The conflict of claims was the more serious, by reason of the 
fact that if Missouri prevailed, these 2000 square miles would become 
additional slave territory; if lowa won, they would be free-soil. 
The court finally decided in favor of lowa; and thus, just at a time 
when the dire question of slavery was threatening the stability of 
the Union in every political direction, a decision of the Court settled 
the fate of slavery for 2000 square miles of American territory. 

As another instance, one may note that, in 1892, the question 
of the right to a whole county, comprising over 1,500,000 acres or 
2300 square miles, claimed by both Texas and by the Territory of 
Oklahoma, was settled by the Court in favor of Oklahoma, after 
a long series of armed conflicts between United States authorities 
and Texas settlers, in the course of which the House Judiciary 
Committee in Congress reported that “bloodshed and death has 
resulted,”’ and as to which two Presidents were forced to issue 
proclamations to keep the peace. 

In 1906, in a boundary controversy between Louisiana and 
Mississippi, great financial interests were involved—the oyster 
fisheries in the waters between the two States; armed patrols had 
been called out by the States, violence had prevailed, and as was 
stated in the Court's opinion, “in view of the danger of an armed 
conflict,’’ the oyster commissions of the two States had established 
a neutral zone, pending decision by the Court. 

All of these boundary disputes, however, have been, as a rule, 
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susceptible of decision on their facts, or on the basis of well-settled 
doctrines of equity and international law. But as the economic 
relations between the States became more complicated, with the 
advance of modern life, many of the cases between States (consti- 
tuting more than one half of the total number) presented questions 
of law of greater difficulty of decision—questions as to which no exact 
precedents existed in previous Court decisions, international treaties, 
or arbitrations. In such a type of case, it was early argued with 
much vigor, that the Court had no jurisdiction or power to render a 
decision, since there was no established written law to govern the case, 
Precisely the same claim was made, nearly one hundred years ago, 
as Senator Borah today makes in opposition to American participa- 
tion in the World Court. In his argument against an adherence to 
the World Court (in the Senate in 1926), he said: “‘In order to have 
areal Court . . . we must have a code of laws which that Court 
is to construe . . . You cannot set up a Court of justice and 
expect it to operate effectively unless it is founded upon the solid 
foundation of a code of international law accepted by the different 
nations of the earth as a guide for the determination of the principles 
which govern its international relationships.”’ 

This argument by Senator Borah was no novelty in our history. 
Exactly the same ground of opposition to the jurisdiction of the 
Supreme Court over cases between sovereign States of this Union 
was raised in the first case of Rhode Island v. Massachusetts, one 
hundred years ago. Listen to the words of the State Attorney 
General at that time: ‘‘ Massachusetts maintains,” said he, “that 
before she can be called to do this (i.e., submit her controversies to 
judicial decision), a Court must be established and a law made 
or code propounded suitable to the decision of her case. . . . The 
merits of any case depend on the conformity of a party’s conduct 
to a previously prescribed rule of law; but if there is no such rule, 
there can be no test of such merits and no decision of them. 

If there is no law regulating the intercourse between the States 
of the Union, there is no rule for settling a controversy that may 
arise between two or more States, by reason of such intercourse. 

The Court having no law to expound cannot settle a judicial 
controversy, depending, as all such controversies do, on the question 
whether the conduct complained of has, in the case presented, con- 
formed to or departed from the obligations which are imposed by 
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law.”” One might almost hear, in these words, Senator Borah him- 
self speaking. 

To this argument, the counsel for Rhode Island replied that the 
Supreme Court, like any competent Court, in the absence of any 
statutory provision would govern itself ‘‘by the principles of justice, 
equity, and good conscience, and not dreaming that any different 
rule was furnished by the common law, or the civil law, or by any 
State law.”’ And this reply was upheld by the Court. ‘The sub- 
mission by the Sovereigns, or States,” it said, ‘to a Court of law or 
equity of a controversy between them, without prescribing any rule 
of decision, gives power to decide according to the appropriate law 
of the case.”’ It is interesting to note some of the types of cases in 
which the Supreme Court has found the law “‘appropriate”’ to settle 
the controversy between the States. Thus, in 1900, a novel and very 
grave source of dispute was presented in a suit by Louisiana against 
Texas. The latter State by statute had given to her officials wide 
powers to enforce very drastic quarantine regulations against 
vessels, persons, and property coming into Texas. In 1899, a health 
officer of Texas took advantage of a single case of yellow fever in 
New Orleans to lay an embargo on all commerce between that city 
and the State of Texas, and this embargo was enforced by armed 
guards posted at the frontier. Louisiana alleged that the yellow 
fever case was a mere pretext and that the real motive was to divert 
commerce from New Orleans to the port of Galveston in Texas. 
Accordingly, Louisiana sought an injunction against Texas and 
its officials. The vital issue was raised as to the extent to which a 
sovereign State may manipulate its own domestic laws for the 
purpose of, or with the necessary result of, inflicting a direct injury 
on another State. Though the Court finally found against the 
plaintiff because of the fact that it was not proved that the action 
by the Texas officer was the act of the State, nevertheless, the Court 
upheld its power to deal with the situation had the fact been other- 
wise. And one of the Justices pointed out that between foreign 
nations ‘‘an embargo, though not an act of war, is frequently resorted 
to as preliminary to a declaration of war, and may be treated under 
certain circumstances as a sufficient casus belli.’” Hence, an embargo 
attempted by one State against another was precisely a type of 
question in which the Court had authority to intervene and to give 
to a State the protection intended by the Constitution, when that 
Constitution forbade one State to levy war upon another. 
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A year later, in 1901, the Court had before it another serious 
source of State controversy, when Missouri filed against Illinois a 
bill in equity seeking to enjoin the latter State from diverting the 
sewage of Chicago from Lake Michigan into the Illinois River and 
eventually so polluting the waters of the Mississippi as to endanger 
through typhoid germs the health of the citizens of Missouri. There 
was thus presented the grave question: how far one State could 
institute a public nuisance, to the detriment of another. The right 
of the Court to take jurisdiction over any such question was vigor- 
ously assailed by Illinois; but the Court sustained its power to act; 
for, said Mr. Justice Shiras, since diplomatic powers and the right 
to make war had been surrendered by Missouri under the Consti- 
tution, the duty of providing a remedy had been performed by giving 
to the Supreme Court jurisdiction in such cases. Thus sustaining 
its power, the Court, when the case was finally tried on the evidence, 
found that Missouri had not proved its case. A similar case arose 
in 1921, when the Court entertained a suit by New York against 
New Jersey to prevent the latter State from discharging sewage 
into upper New York Bay to the “grave injury to the health, prop- 
erty, and commercial welfare of the State of New York.” Again, 
only last year, the Court enjoined New York from dumping its 
garbage at sea in such a manner as seriously to damage the property 
and health of inhabitants of New Jersey. 

In 1902, a case arose between Kansas and Colorado presenting 
an entirely novel question of law, for the decision of which there 
were no precedents whatever—namely, how far a State could deprive 


4s 


another State of the flow of a river and thus reduce much farming 
land in the latter State to a desert condition, when the laws of the 
two States differed as to the right to appropriate waters of streams. 
The Court held that it had the power to decide. And only last year, 
two decisions—one in a case between New York and New Jersey and 
Pennsylvania, and the other in a case between Connecticut and 
Massachusetts—laid down the law as to the extent to which a State 
might interfere with manufacturing interests and navigation in an- 
other State by diverting the headwaters of an interstate stream. 
As another illustration of a new modern problem, in 1923, the right 
of West Virginia to restrict the flow of natural gas piped in interstate 
commerce into Pennsylvania and Ohio was at issue. The Court en- 
joined the restriction; for, it said, if one State had such a power, every 
[ 20] 
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State had it, and embargo might be retaliated by embargo, and all 
commerce might be halted at State lines. 

In view of these and many similar cases in which, without fixed 
precedents to follow, the Court worked out justice between States, 
based on general principles, men who were familiar with the Court’s 
history listened with amazement to Senator Borah when he said: 
“How long would the Supreme Court endure, and who would tolerate 
it, if it were not governed in its decisions by a written Constitution 
and statutes enacted by the lawmaking body?” For the fact is, 
that though the Federal Constitution vests the Court with power 
to decide cases between States, there is not a line in that Constitution 
or in any statute which governs or lays down a rule of decision as to 
how the Court shall decide any such case (except possibly in such 
cases as involved the Commerce Clause of the Constitution). And 
when Senator Borah continued with the question, ‘Who would per- 
mit the Supreme Court of the United States to say what it thought 
the law ought to be and reach its opinions through writers in law 
and the customs and practices of the people?’’ it seemed impossible 
that he could be ignorant of the fact that the Court, in deciding 
questions of international and of interstate law, has, in fact, always 
proceeded upon general principles of reason and justice, which Chief 
Justice Marshall long ago stated “constitute the unwritten law of 
nations,’’ and that the Court in applying these general principles 
has always, as Mr. Justice Gray said in 1895, had recourse to works 
of jurists and publicists, judicial decisions, international conven- 
tions, and the acts, customs, and usages of civilized nations—in fact, 
has had recourse to precisely the same authorities which, as Elihu 
Root has pointed out, the World Court, by its own Constitution, 
may use in determining cases between nations. 

And it is interesting to note that thus far, in the one hundred 
and forty-three years of our Government, the Supreme Court has 
never met with any form of controversy, or any condition produc- 
tive of conflict between the States of the Union, for which the Court 
has been unable to discover a solution, by resort to some principle 
of law appropriate to afford just treatment to States entitled to an 
equality of right. If no actual precedent existed, if no fixed rule of 
law was applicable, the Court has always found it possible to settle 
the case by equitable consideration of the needs and relations of 
human societies, and by analogy to, or by logical extension or reason- 
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able development of, general principles of conscience and justice 
embodied in or derived from established international, common, or 
civil law. 

To say this is not to decry the desirability of the agreement by 
nations upon some fixed written code of international law, though, 
as Elihu Root has pointed out, the term codification in this con- 
nection is somewhat of a misnomer, inasmuch as what is needed is 
not so much a reduction to fixed form of doctrines of law already 
agreed on, but rather, as Root has said: ‘‘ The task now before the 
civilized world is to make law where law has not yet existed, because 
of a lack of agreement upon what it ought to be. The process is 
necessarily a process of agreement quite different in its character 
from the process of codification.”” Unquestionably, it may be more 
satisfactory for any Court, whether national or international, to be 
able to decide a case by applying to the facts as found by the Court, 
an existing written code of law, or an existing treaty, or a special 
convention as to the applicable law. To say, however, that an 
international Court should not function or that it should not make 
a decision until such an existing fixed code or convention should 
previously have been adopted by all the possible parties to a con- 
troversy is to disregard the whole experience of our own Supreme 
Court and to deny the possibility of the development of law itself 
by a Court. Furthermore, the moment a code of law is adopted, 
whether by legislative action or international treaty, at that very 
moment it is out of date. The social and economic progress of nations 
as well as of individuals presents ever new problems, to settle which 
10 code will ever be adequate and for which the judicial process of 
adapting the law to meet changing conditions will ever be requisite. 

We, therefore, need not take too seriously the opposition to the 
World Court founded on arguments like those of Senator Borah. 
His arguments were long ago anticipated and answered. And in 
recognizing the fact that, one hundred years ago, there prevailed 
as to our own Supreme Court, opposition and gloomy anticipations 
as to its successful power to act, similar to those which now exist in 
certain quarters with regard to the World Court, and in viewing 
the subsequent refutation of this attitude by our Supreme Court's 
actual record, we should derive some degree of hopefulness. 

And when we hear today despondent predictions that democracy 
has failed and that fascism must replace it, that capitalism has failed 
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and that sovietism must replace it, let us also recall that not only 
did our ancestors doubt the success of our American Supreme Court, 
but they doubted also the successful operation of our American 
form of Government itself. In that centenary year of Washington's 
birth and the forty-third year of the Union, just on the verge of its 
greatest political, economic, and social development, Chief Justice 
Marshall wrote to Justice Story: “I yield slowly and reluctantly to 
the conviction that our Constitution cannot last. I had supposed 
that North of the Potomack a firm and solid government competent 
to the security of rational liberty might be preserved. Even that 
now seems doubtful. . . . The Union has been prolonged thus 
far by miracles—I fear they cannot continue.’’ At the same time, 
Justice Story was writing to Richard Peters: “Our situation is truly 
alarming. . . . We have been too prosperous to rouse ourselves. 
[| fear we shall be ruined like all other Republics, and by the same 
means—an overbearing conceit and confidence in our own wisdom 
and a surrender of our principles at the call of corrupt demagogues.”’ 
John Quincy Adams was writing then in his diary as to the Govern- 
ment of the United States: “I now disbelieve its duration for twenty 
years, and doubt its continuance for five. It is falling into the sere 
and yellow leaf.”” And Henry Clay was saying in the Senate: ‘We 
are in the midst of a revolution, hitherto bloodless, but rapidly tend- 
ing towards a total change of the pure republican character of the 
Government. . . . A large proportion of the good and enlightened 
men of the Union, of all parties, are yielding to sentiments of despond- 
ency. There is, unhappily, a feeling of distrust and insecurity per- 
vading the community. Many of our best citizens entertain serious 
apprehensions that our Union and our institutions are destined to 
a speedy overthrow.”’ 

And all that was in 1832! 

These illustrious Americans and other foreboders of that day 
were sadly mistaken as to the future of their country. Those who 
today question, in depressed tones, the possibility of the successful 
continuance of our form of Constitution and Government are prob- 
ably equally poor prophets. The study of American history, there- 
fore, if it does nothing else, inculcates a spirit of hopefulness. 

It is a good thing to be reminded frequently of the half jocose but 
wholly sagacious remark of that father who said to his son: “My 
boy, never forget that today is the ‘good old times’ you are going to 
tell your grandchildren about.” 
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There is a sore need at the present hour of a host of Wordsworth’s 
men “of cheerful yesterdays and confident tomorrows’’—a need of 
a host of men who shall be guided by the sturdy words of Thomas 


Jefferson, written in his seventy-third year: “I steer my bark with 


Hope in the head, leaving Fear astern. My hopes sometimes fail— 
but not oftener than the forebodings of the gloomy. . . . How 
much pain have cost us, the evils which never happened!”’ 
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RECORD OF RATIFICATIONS AND SIGNATURES TO 
PROTOCOLS PERTAINING TO THE PERMANENT 
COURT OF INTERNATIONAL JUSTICE! 


1. PROTOCOL OF SIGNATURE OF THE PERMANENT COURT OF 


INTERNATIONAL JUSTICE 


(Geneva, December 16th, 1920) 


In Force 


RATIFICATIONS 


ABYSSINIA (July 16th, 1926) 
Union OF SOUTH AFRICA 
(August 4th, 1921) 
ALBANIA (July 13th, 1921) 
AusTRALIA (August 4th, 1921) 
AusTRIA (July 23rd, 1921) 
BeLcium (August 29th, 1921) 
BraziL (November Ist, 1921) 
BRITISH EMPIRE (August 4th, 
1921) 
BULGARIA (August 12th, 1921) 
CaNnaDA (August 4th, 1921) 
CHILE (July 20th, 1928) 
CuinaA (May 13th, 1922 
CoLomBIA (January 6th, 1932) 
Cuspa (January 12th, 1922) 
CZECHOSLOVAKIA (September 
2nd, 1921) 
DENMARK (June 13th, 1921) 
Estonia (May 2nd, 1923) 
FINLAND (April 6th, 1922) 
FRANCE (August 7th, 1921) 
Germany (March 11th, 1927) 
GREECE (October 3rd, 1921) 


Haiti (September 7th, 1921) 
HunGARY (November 2oth, 
1925) 
INDIA (August 4th, 1921) 
IRISH FREE STATE 
ITALY (June 20th, 1921) 
JAPAN (November 16th, 1921) 
LATVIA (February 12th, 1924) 
LITHUANIA (May 16th, 1922) 
LUXEMBURG (September 15th, 
1930) 
NETHERLANDS (August 6th, 
1921) 
NEw ZEALAND (August 4th, 
1921) 
Norway (August 20th, 1921) 
PANAMA (June 14th, 1929) 
Persia (April 25th, 1931) 
Peru (March 29th, 1932) 
POLAND (August 26th, 1921) 
PORTUGAL (October 8th, 1921) 
RouMANIA (August 8th, 1921) 
SALVADOR (August 29th, 1930) 
S1AM (February 27th, 1922 


Obtained from the January, 1932, issue of the League of Nations Oficial Journal, with 
changes indicated in later issues of the Journal and in various issues of the Monthly Sum- 


mary for 1932. 
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I. PROTOCOL OF SIGNATURE 





OF THE PERMANENT COURT OF 


INTERNATIONAL JUSTICE (continued) 


(Geneva, Dece 


In 


mber 16th, 1920) 


Force 


RATIFICATIONS 


Spain (August 30th, 1921) 
SWEDEN (February 2Ist, 1921) 
SWITZERLAND (July 25th, 1921) 
UruGuay (September 27th, 1921) 


VENEZUELA (December 2nd, 
1921) 
YUGOSLAVIA (August 12th, 1921) 


SIGNATURES NOT YET PERFECTED BY RATIFICATION 


UNITED STATES OF AMERICA 
BOLIVIA 

Costa RICA 

DoMINICAN REPUBLIC 


GUATEMALA 
LIBERIA 
NICARAGUA 
PARAGUAY 


OTHER MEMBERS OR STATES WHICH MAY SIGN THE PROTOCOL 


SAUDITE ARABIA 
ARGENTINE REPUBLIC 
ECUADOR 

HONDURAS 


IRAQ 
Mexico 
TURKEY 
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OPTIONAL CLAUSE RECOGNIZING THE CoURT’S JURISDICTION, 


AS DESCRIBED IN ARTICLE 36 OF THE STATUTE 


(Geneva, December 16th, 1920) 


In Force 


RATIFICATIONS 


UNION OF SouTH AFRICA 


(April 7th, 1930) 


Reciprocity, 10 years, and there- 


after until such time as notice 
may be given to terminate the 
acceptance, over all disputes 
arising after the ratification of 
the present declaration with 
regard to situations or facts 
subsequent to the said ratifica- 
tion. 

Other than disputes in re- 
gard to which the parties to 
the dispute have agreed or 
shall agree to have recourse 
to some other method of 
peaceful settlement, and 

Disputes with the Govern- 
ment of any other Member of 
the League which is a Member 
of the British Commonwealth 
of Nations, all of which dis- 
putes shall be settled in such 
manner as the parties have 
agreed or shall agree, and 

Disputes with regard to 
questions which by _inter- 
national law fall exclusively 
within the jurisdiction of the 
Union of South Africa, 

And subject to the condition 
that His Majesty’s Government 
in the Union of South Africa 
reserve the right to require that 
proceedings in the Court shall 
be suspended in respect of any 
dispute which has been submitted 
to and is under consideration by 
the Council of the League of 
Nations, provided that notice to 
suspend is given after the dispute 
has been submitted to the 
Council and is given within ten 
days of the notification of the 
initiation of the proceedings in 
the Court, and provided also that 


™N 


such suspension shall be limited 
to a period of twelve months or 
such longer period as may be 
agreed by the parties to the 
dispute or determined by a 
decision of all the Members of 
the Council other than the 
parties to the dispute. 


ALBANIA (September 17th, 1930) 


Reciprocity, 5 years from the date 


of the deposit of the instrument 

of ratification, in any of the 

disputes enumerated in Article 

36 of the Statute arising after 

the ratification of the present 

declaration with regard to situa- 
tions or facts subsequent to this 
ratification, other than: 

(a) Disputes relating to the terri- 
torial status of Albania; 

(b) Disputes with regard to 
questions which, by interna- 
tional law, fall exclusively 
within the jurisdiction of the 
Kingdom of Albania; 

(c) Disputes relating directly or 
indirectly to the application 
of treaties or conventions 
accepted by the Kingdom of 
Albania and providing for 
another method of peaceful 
settlement. 


AusTRALIA (August 18th, 1930) 


Reciprocity, 10 years, and there- 


after until such time as notice 
may be given to terminate the 
acceptance, over all disputes 
arising after the ratification of 
the present declaration with 
regard to situations or facts 
subsequent to the said ratifica- 
tion, 
Other than disputes in re- 
gard to which the parties to 
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2. OPTIONAL CLAUSE RECOGNISING THE CouRT’s JURISDICTION, 2 

AS DESCRIBED IN ARTICLE 36 OF THE STATUTE (continued) ; 

' 

(Geneva, December 16th, 1920) 

In Force 

RATIFICATIONS 
the dispute have agreed or the present declaration with re- 
shall agree to have recourse gard to situations or facts sub- 
to some other method of sequent to this _ ratification, 
peaceful settlement, and except cases where the parties 
Disputes with the Govern- have agreed or shall agree to 
ment of any other Member of have recourse to another method 
the League which is a Member of pacific settlement. 


of the British Commonwealth 
of Nations, all of which dis- UnirEpD KINGDOM (February 
putes shall be settled in such 


manner as the parties have 5th, 1930) 
agreed or shall agree, and Reciprocity, 10 years, and theree ( 
Disputes with regard to after until such time as notice | 
questions which by interna- may be given to terminate the | 
tional law fall exclusively acceptance, over all disputes | Bi 
within the jurisdiction of the arising after the ratification of 
Commonwealth of Australia, ihe Sighace dectaanttn alah 
And subject to the condition regard to situations or facts eub- 
that His Majesty’s Government sequent to the said ratification 
in the Commonwealth of Aus- 1 Other hen ai tea ia fe. 
tralia reserve the right to require gard to which the arties td 
that proceedings in the Court Tine dispute have conse ew 
shall be suspended in respect of shall agree to haan canta to Bu 
any dispute which has been some other method of peaceful 4 
submitted to and is under con- settlement, and 
sideration by the Council of the Disputes oink. the Govers- c 
League of Nations, provided that ment of any other Member of A 
notice to suspend is given after the League which is a Member 
the dispute has been submitted of the British Commonwealth 
to the Council and is given within of Nations, all of which dis 
ten days of the notification of putes shall be settled in such 
the initiation of the proceedings manner as the parties have 
in the Court, and provided also agreed or shall agree, and 
that such suspension shall be Disputes with regard to \ 
limited to a period of twelve questions which by interna /} 
months or such longer period tional law fall exclusively with- | 
as may be agreed by the parties in the jurisdiction of the 
to the dispute or determined by United Kingdom 
a decision of all the Members of And subject to the condition 
the Council other than the that His Majesty’s Government 
parties to the dispute. reserve the right to require - 
ae ee sa proceedings in the Court sha 
At STRIA (March 13th, 1927) be suspended in respect of any 
Reciprocity, 10 years. dispute which has been submitted | 
to and is under consideration by / 
BELGIUM (March roth, 1926) the Council of the League of 
Reciprocity, 15 years, in any dis- Nations, provided that notice to tp 
putes arising after ratification of suspend is given after the dispute | 4D 
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ON, 2. OPTIONAL CLAUSE RECOGNISING THE CoURT’S JURISDICTION, 
AS DESCRIBED IN ARTICLE 36 OF THE STATUTE (continued) 


(Geneva, December 16th, 1920) 


} In Force 
RATIFICATIONS 

re- has been submitted to the in such manner as the parties 
ub- | Council and is given within ten have agreed or shall agree; and 
on, days of the notification of the Disputes with regard to 
ties initiation of the proceedings in questions which by interna- 
to the Court, and provided also that tional law fall exclusively 
od | such suspension shall be limited within the jurisdiction of the 

| to a period of twelve months or Dominion of Canada, 
such longer period as may be And subject to the condition 
agreed by the parties to the that His Majesty’s Government 
dispute or determined by a in Canada reserve the right to 
decision of all the Members of require that proceedings in the 
the Council other than the par- Court shall be suspended in 
ae ties to the dispute. respect of any dispute which has 
the been submitted to and is under 
= Brazit! (November Ist, 1921) consideration by the Council of 
: : the League of Nations, provided 
of Reciprocity, 5 years, and as soon that notice to suspend is given 
ith | as it has been recognised as such after the dispute has been sub- 
ub- | by two at least of the Powers mitted to the Council and is given 
on, permanently represented on the within ten davs of the notifica- 
o Council of the League of Nations. tion of the initiation of the 
m | proceedings in the Court, and 
> | BuLGarRiA (August 12th, 1921) provided also that such suspen- 
ane Reciprocity. sion shall be limited to a period 


of twelve months or such longer 
, 3 — av period as may be agreed by the 
ri CanaDA (July 28th, 1930) parties to the dispute or deter- 


r of : a 

ber Reciprocity, 10 years, and there- a by a decision of all the 

lth after until such time as notice Members of the Council other 

dis may be given to terminate the than the parties to the dispute. 

uch acceptance, in all disputes arising 

ave after ratification of the present DJENMARK (June 13th, 1926) 
declaration with regard to situa- Reci ‘ - 

to ' tions or facts subsequent to said eciprocity, 10 years. 

na } ratification, other than: ~ 

ith- Disputes in regard to which Estonia (May 2nd, 1928) 

the parties have agreed or shall Reciprocity, 10 years, in any 

| agree to have recourse to some future dispute in respect of 

tion | other method of peaceful which the parties have not 

ent | settlement; and ; agreed to have recourse to 

hat Disputes with the Govern- another method of pacific settle- 

hall ment of any other Member ment. 

any of the League which is a Mem- 

ted ber of the British Common- x«p,,, : y . ‘i 

iby / wealth of Nations, all of FINLAND (April 6th, 1927 

. of | which disputes shall be settled Reciprocity, 10 years. 

a ! Brazil is bound by the Optional Clause as from February sth, 1930. 


‘Declaration not subject to ratification. 
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2. OPTIONAL CLAUSE RECOGNISING THE CouRT’s JURISDICTION, 2 
AS DESCRIBED IN ARTICLE 36 OF THE STATUTE (continued) 


(Geneva, December 16th, 1920) 
In Force 


RATIFICATIONS 


Ee 
er 


*RANCE (April 25th tions accepted by Greece | 
FRANCE ( I st » 1931) and providing for another 


procedure. 


Reciprocity, 5 years, in any dis- 
putes arising after the ratification 
of the present declaration with 
regard to situations or facts 
subsequent to this ratification, 
and which could not have been 
settled by a procedure of concilia- 
tion or by the Council according 
to the terms of Article 15, para- 
graph 6, of the Covenant, with 
reservation as to the case where 
the parties have agreed or shall 
agree to have recourse to another 
method of settlement by arbitra- 
tion. This declaration replaces 
the declaration of October 2nd, 
1924, which has now lapsed. 


*Haiti (September 7th, 1921) 


Unconditional. 


HuNnGARY (August 13th, 1929) 


Reciprocity, 5 years. 


INp1A (February 5th, 1930) 


Reciprocity, 10 years, and there- 
after until such time as notice 
may be given to terminate the 
acceptance, over all disputes 
arising after the ratification of 
the present declaration with 
regard to situations or facts sub- 
sequent to the said ratification, 

Other than disputes in re- 
gard to which the parties to the 
dispute have agreed or shall ,; It 
agree to have recourse to some 
other method of peaceful 
settlement, and 

Disputes with the Govern- 
ment of any other Member of 
the League which is a Member 
of the British Commonwealth 
of Nations, all of which dis 
putes shall be settled in such 
manner as the parties have 


Ik 


GERMANY (February 29th, 1928) 


et 


Reciprocity, 5 years, in any dis- 
putes arising after the ratifica- 
tion of the present Declaration 
with regard to situations or facts 
subsequent to this ratification, 
except in cases where the parties 
have agreed or shall agree to have 
recourse to another method of 
pacific settlement. 


*GREECE (September 12th, 1929) 


Reciprocity, 5 years. 


For all the classes of disputes 
mentioned in Article 36, with 
the exception of: 

(a) Disputes relating to the 
territorial status of Greece, 
including disputes relating 
to its rights of sovereignty 
over its ports and lines of 


agreed or shall agree; and 
Disputes with regard to 
questions which by interna- 
tional law fall exclusively 
within the jurisdiction of 
India, 
And subject to the condition 
that the Government of India 


reserve the right to require that 
proceedings in the Court shall 
be suspended in respect of any 
dispute which has been submitted 


communication; 

(6) Disputes relating directly 
or indirectly to the applica- 
tion of treaties or conven- 


RS 


*Declaration not subject to ratification. 
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IRIsH FREE STATE (July 
1930) 


Reciprocity, 20 years. 


OpTIONAL CLAUSE RECOGNISING 
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THE CourRT’s JURISDICTION, 


AS DESCRIBED IN ARTICLE 36 OF THE STATUTE (continued) 


(Geneva, December 16th, 1920) 


In Force 


RATIFICATIONS 


to and is under consideration by 
the Council of the League of 
Nations, provided that notice to 
suspend is given after the dispute 
has been submitted to the 
Council and is given within ten 
days of the notification of the 
initiation of the proceedings in 
the Court, and provided also 
that such suspension shall be 
limited to a period of twelve 
months or such longer period as 
may be agreed by the parties 
to the dispute or determined by 
decision of all the Members of 
the Council other than the 
parties to the dispute. 


11th, 


ItaLy (September 7th, 1931) 


Reciprocity, 5 


years, subject to 
any other method of settlement 
provided by a special conven- 
tion, and in any case where a 
solution through the diplomatic 
channel or, further, by the action 
of the Council of the League of 
Nations could not be reached, on 
the following classes of legal 
disputes arising after the rati- 
fication of the present declara- 
tion, and concerning: 


(2) The interpretation of a 
treaty, 
(6) Any question of interna- 


tional law, 

(c) The existence of any fact 
which, if established, would 
constitute a breach of an 
international obligation, 

(d) The nature or extent of the 


*Declaration not subject to ratification. 
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*LUXEMBURG (September 
1930) 


Reciprocity, in any disputes aris- 


reparation to be made for 
the breach of an international 
obligation. 


Latvia (February 26th, 1930) 


Reciprocity, 5 years, in any dis- 


putes arising after the ratifica- 
tion of the present declaration 
with regard to situations or facts 
subsequent to this ratification, 
except in cases where the parties 
have agreed or shall agree to 
have recourse to another method 
of pacific settlement. This de- 
claration replaces the declara- 
tion made on September 11th, 
1923. 


*LITHUANIA (January 14th, 
1930) 


Five years, unconditional. 


15th, 


ing after the signature of the 
present declaration with regard 
to situations or facts subsequent 
to this signature, except in cases 
where the Parties have agreed 
or shall agree to have recourse 
to another procedure or to 
another method of pacific settle- 
ment. The present declaration 
is made for a period of five years. 
Unless it is denounced six 
months before the expiration of 
that period, it shall be con- 
sidered as renewed for a further 
period of five years and similarly 
thereafter. 








198 


2. OPTIONAL CLAUSE RECOGNISING THE CouRT’s JURISDICTION, 


AS DESCRIBED IN ARTICLE 36 OF THE STATUTE (continued) , 
(Geneva, December 16th, 1920) | 
In Force 
RATIFICATIONS 
a sieies ih : right to require that proceedings | 
NETHERLANDS (August 6th, in the Court shall be suspended 
1926) in respect of any dispute which 
. ; : has been submitted to and is 
Reciprocity, 10 years, and in future under consideration by the Coun- 
disputes, excepting those in cil of the League of Nations, 
regard to which the parties would provided that notice to suspend 
have agreed after the coming is given after the dispute hasbeen | 
into force of the Statute of the submitted to the Council and is | 
Permanent Court of Interna- given within ten days of the 
tional Justice to have recourse notification of the initiation of 
to another method of pacific the proceedings in the Court, 
settlement. and provided also that such | 
_ suspension shall be limited to a 
New ZEALAND (March 29th, period of twelve months or such 
wi longer period as may be agreed 
1930) by the parties to the dispute or | 
Reciprocity, 10 years, and there- determined by a decision of all 
after until such time as notice the Members of the Council 
may be given to terminate the other than the parties to the 
acceptance, over all disputes dispute. 
arising after the ratification of " 
the present declaration with *NoRwAy (October 3rd, 1926) 
regard to situations or facts sub- Reciprocity, 10 years. > 


sequent to the said ratification, 


Other than disputes in re- 3 
gard to which the parties to PANAMA (June 14th, 1929) 


the dispute have agreed or Reciprocity. 
shall agree to have recourse 
to some other method of peace- PpRsya (September 19th 1932) 
ful settlement, and ; ; 
Disputes with the Govern- Reciprocity in any disputes arising 
ment of any other Member of after the ratification of the 
the League which is a Member present declaration with regard } 
of the British Commonwealth to situations or facts relating 
of Nations, all of which dis- directly or indirectly to the | 
putes shall be settled in such application of treaties or conven- 
manner as the parties have tions accepted by Persia and sub- 
agreed or shall agree, and sequent to the ratification of this 
Disputes with regard to declaration, with the exception 
questions which by interna- of: 
tional law fall exclusively (a) Disputes relating to the 
within the jurisdiction of the territorial status of Persia, 
Dominion of New Zealand, including those concerning ; 
And subject to the condition the rights of sovereignty of { 
Li that His Majesty’s Government Persia over its islands and | 
in New Zealand reserve the ports; 


*Declaration not subject to ratification. 


[ 32] 
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OPTIONAL CLAUSE RECOGNISING THE CouRT’s JURISDICTION, 
AS DESCRIBED IN ARTICLE 36 OF THE STATUTE (continued) 


(Geneva, December 16th, 1920) 


In Force 


RATIFICATIONS 


(6) Disputes in regard to which 
the Parties have agreed or 
shall agree to have recourse 
to some other method of 
peaceful settlement; 

(c) Disputes with regard to 
questions which, by interna- 
tional law, fall exclusively 
within the jurisdiction of 
Persia. 

Imperial Govern- 

ment of Persia reserves the right 

to require that proceedings in 
the Court shall be suspended in 
respect of any dispute which 
has been submitted to the 
Council of the League of Nations. 


The present declaration is made 


for a period of six years. At the 
expiration of that period, it 
shall continue to bear its full 
effects until notification is given 
of its abrogation. 


Peru (March 29th, 1932) 


Reciprocity, 10 years from the date 


of deposit of the instrument of 
ratification, in any dispute aris- 
ing with regard to situations and 
facts subsequent to that ratifica- 
tion, except in cases where the 
parties have agreed either to 
have recourse to another method 
of settlement by arbitration, or 
to submit the dispute previously 
to the Council of the League of 
Nations. 


PorRTUGAL (October 8th, 1921) 


Reciprocity. 


RoUMANIA (June 9th, 1931) 


Reciprocity, 5 years, in respect of 


the Governments recognised by 
Roumania and on condition of 


[ 33 | 


SALVADOR (August 29th, 
The provisions of this Statute do 


reciprocity in regard to legal 
disputes arising out of situations 
or facts subsequent to the ratifi- 
cation by the Roumanian Par- 
liament of this accession and 
with the exception of matters for 
which a special procedure has 
been or may be established and 
subject to the right of Roumania 
to submit the dispute to the 
Council of the League of Nations 
before having recourse to the 
Court. 


The following are, however, ex- 


cepted: 

(a) Any question of substance or 
of procedure which might 
directly or indirectly cause 
the existing territorial integ- 
rity of Roumania and her 
sovereign rights, ‘including 
her rights over her ports 
and communications, to be 
brought into question; 

(6) Disputes relating to ques- 
tions which, according to 
international law, fall under 
the domestic jurisdiction of 
Roumania. 


1930) 


not apply to any disputes or 
differences concerning points or 
questions which cannot be sub- 
mitted to arbitration in accord- 
ance with the political Constitu- 
tion of this Republic. 

The provisions of this Statute 
also do not apply to disputes 
which arose before that date or 
to pecuniary claims made against 
the Nation, it being further 
understood that Article 36 binds 
Salvador only in regard to States 
which accept the arbitration in 
that form. 
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2. OPTIONAL CLAUSE RECOGNISING THE CouRT’s JURISDICTION, 


AS DESCRIBED IN ARTICLE 36 OF THE STATUTE (continued) 


(Geneva, 


December 16th, 1920) 


In Force 


RATIFICATIONS 


S1AM (May 7th, 1930) 
Reciprocity, to years, the jurisdic- 
tion of the Court as compulsory 
tpso facto and without any 
special convention, in conformity 
with Article 36, paragraph 2, of 
the Statute of the Court, for a 
period of ten years in all disputes 
as to which no other means of 
pacific settlement is agreed upon 

between the Parties. 

* : ‘ , 
SPAIN (September 21st, 1928) 
Reciprocity, 10 years, in any dis- 
putes arising after the signature 
of the present declaration with 
regard to situations or facts sub- 
sequent to this signature, except 
in cases where the Parties have 
agreed or shall agree to have 
recourse to another method of 

pacific settlement, 


* SWEDEN (August 16th, 1926) 


Reciprocity, 10 years. 
SWITZERLAND (July 24th, 1926) 


Reciprocity, 10 years. 


UrucGuay (September 27th, 
1921) 


Reciprocity. 


YUGOSLAVIA (November 


1930) 


Reciprocity, 5 years, in relation to 
any other Member of the League 
of Nations or State the Govern- 
ment of which is recognised by 
the Kingdom of Yugoslavia, and 
from the date of the deposit of 
the instrument of ratification, in 
any disputes arising after the 
ratification of the present decla- 
ration, except disputes with re- 
gard to questions which by 
international law, fall exclusively 
within the jurisdiction of the 
Kingdom of Yugoslavia, and 
except in cases where the Parties 
have agreed or shall agree to 
have recourse to some other 
method of peaceful settlement. 


24th, 


SIGNATURES NOT YET PERFECTED BY RATIFICATION 


AsyssIniA (April 15th, 1932) 
Reciprocity, 2 years, with effect 
as from July 16, 1931, excepting 
disputes in respect of which the 
parties have agreed to have re- 
course to another method of 
pacific settlement. 


CoLomBIA (January 6th, 1932) 
Reciprocity. 


*Declaration not subject to ratification. 


Costa RICA 
Reciprocity. 


CZECHOSLOVAKIA 
Reciprocity, 10 years from the date 
of the deposit of the instrument 
of ratification, in any dispute 
arising after the ratification of 
the present declaration with 
regard to situations or facts 


[ 34] 
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2. OpTIONAL CLAUSE RECOGNISING THE COURT'S JURISDICTION, 


“ 


AS DESCRIBED IN ARTICLE 36 OF THE STATUTE (continued) 


(Geneva, December 16th, 1920) 
In Force 


SIGNATURES NOT YET PERFECTED BY RATIFICATION 


subsequent to this ratification, 
except in cases where the parties 
have agreed or shall agree to 
have recourse to another method 
of pacific settlement, and sub- 
ject to the right, for either of the 
parties to the dispute, to submit 
the dispute, before any recourse 


disputes arising after the ratifi- 
cation of the present declaration 
with regard to situations or facts 
subsequent to such ratification, 
except in cases where the parties 
have agreed or shall agree to 
have recourse to another method 
of peaceful settlement. 


to the Court, to the Council of The present declaration does not 


the League of Nations. 
DOMINICAN REPUBLIC 
Reciprocity. 
GUATEMALA 
Reciprocity. 


LIBERIA 


Reciprocity. 


NICARAGUA 


Unconditional. 


POLAND 


Reciprocity, 5 years, in any future 


apply to disputes: 

(1) With regard to matters 
which, by international law, 
are solely within the domestic 
jurisdiction of States; or, 

(2) Arising between Poland and 
States which refuse to estab- 
lish or maintain normal 
diplomatic relations with 
Poland; or, 

(3) Connected directly or in- 
directly with the world war 
or with the Polono-Sovietic 
war; or, 

(4) Resulting directly or in- 
directly from the provisions 
of the Treaty of Peace signed 
at Riga, on March 18th, 
1921; or, 

(5) Relating to provisions of 
internal law connected with 
points (3) and (4). 


OTHER MEMBERS OR STATES WHICH MAY SIGN THE CLAUSE 


UNITED STATES OF AMERICA 
SAUDITE ARABIA 
ARGENTINE REPUBLIC 
BOLIVIA 

CHILE 

CHINA 

CuBA 

ECUADOR 


HONDURAS 
IRAQ 
JAPAN 
MEXxIco 
PARAGUAY 
TURKEY 
VENEZUELA 


[35] 
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3. PROTOCOL CONCERNING THE REVISION OF THE STATUTE OF THE 


PERMANENT COURT OF INTERNATIONAL JUSTICE! 


(Geneva, September 14th, 1929) 


Not in Force 


RATIFICATIONS 


UNION OF SOUTH AFRICA 
(February 17th, 1930) 
ALBANIA (September 12th, 1930) 
AUSTRALIA (August 28th, 1930) 
AustTRIA (February 26th, 1930) 
BELGIUM (November 18th, 1929) 
GREAT BRITAIN and NORTHERN 
IRELAND and all parts of the 
British which are 
not separate Members of the 
League of Nations (February 
12th, 1930) 
BuuGaria (April 27th, 1931) 
CANADA (August 28th, 1930) 
CHINA (October 14th, 1930) 
COLOMBIA (January 6th, 1932) 


CuBA (January 5th, 1931) 
Subject to reservation as regards 
Article 4 of the Protocol and the 
amended form of Article 23 of 
the Statute of the Court.* 


Empire 


CZECHOSLOVAKIA (October 30th, 
1930) 
DENMARK (March 11th, 1930) 


Estonia (September 8th, 1930) 
FINLAND (August 28th, 1930) 
FRANCE (May 8th, 1931) 
GERMANY (August 13th, 1930) 
GREECE (August 29th, 1930) 
Haiti (September 30th, 1930) 
HUNGARY (August 13th, 1930) 
InpDIA (February 26th, 1930) 
IRISH FREE STATE (August 2nd, 
1930) 

ItaLy (April 2nd, 1931) 

Japan (November 14th, 1930) 

LATVIA (August 29th, 1930) 

LIBERIA (August 29th, 1930) 

LUXEMBURG (September 15th, 
1930) 

THE NETHERLANDS, including 
Netherlands Indies, Surinam 
and Curacao (August 8th, 
1930) 

NEw ZEALAND (June 4th, 1930) 

Norway (April roth, 1930) 

Persia (April 25th, 1931) 


1 Under the terms of Article 4 of the Protocol the only condition necessary for the coming 
into force of the amendments is ratification by those Members of the League of Nations 
and States mentioned in the Annex to the Covenant which have ratified the Protocol of 
December 16th, 1920, or notification by such States that they have no objection to the 


coming into force of the amendments. 


For the purposes of the Protocol of 1929, the 


United States of America shall be in the same position as a State which has ratified the 


Protocol of December 16th, 1920 


*Reservation withdrawn March 14th, 1932. 


[ 36] 








| 


ii, | i ee le | tie 


CS RO Oe oe Oe 


iE 


0) 


0) 


203 


3. PROTOCOL CONCERNING THE REVISION OF THE STATUTE OF THE 


PERMANENT COURT OF INTERNATIONAL JUSTICE (continued) 


(Geneva, September 14th, 1929) 


Not in Force 


RATIFICATIONS 


PoLAND (May 13th, 1930) 
PORTUGAL (June 12th, 1930) 
RouMANIA (August 4th, 1930) 
SALVADOR (August 29th, 1930) 
S1AM (June 2nd, 1930) 


SPAIN (July 15th, 1930) 
SWEDEN (March 2oth, 1930) 
SWITZERLAND (July 5th, 1930) 
YUGOSLAVIA (August 27th, 1930) 


SIGNATURES NOT YET PERFECTED BY RATIFICATION 


ABYSSINIA 

UNITED STATES OF AMERICA 
BOLIVIA 

BRAZIL 

CHILE 

DoMINICAN REPUBLIC 
GUATEMALA 


LITHUANIA 
NICARAGUA 
PANAMA 
PARAGUAY 
PERU 
URUGUAY 
VENEZUELA 


THE PROTOCOL IS OPEN TO SIGNATURE BY 


Costa RICA 
TRAQ 


MExIco 
TURKEY 
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4. PROTOCOL RELATING TO THE ACCESSION OF THE UNITED StaTEs 





OF AMERICA TO THE PROTOCOL OF SIGNATURE OF THE STATUTE 


OF THE PERMANENT COURT OF INTERNATIONAL JUSTICE! 


(Geneva, September 14th, 1929) 


Not in Force 


RATIFICATIONS 


UNION OF SOUTH AFRICA 
(February 17th, 1930) 
ALBANIA (September 12th, 1930) 
AUSTRALIA (August 28th, 1930) 
AustTRIA (February 26th, 1930) 
BEeLGium (October 5th, 1931) 
GREAT BRITAIN and NORTHERN 
IRELAND and all parts of the 
British Empire which are 
not separate Members of the 
League of Nations (February 
12th, 1930) 
BuLGaRIiA (April 27th, 1931) 
CANADA (August 28th, 1930) 
CHINA (October 14th, 1930) 
COLOMBIA (January 6th, 1932) 
CusBa (November 26th, 1930) 
CZECHOSLOVAKIA (October 30th, 
1930) 
DENMARK (March 11th, 1930) 
Estonia (September 8th, 1930) 
FINLAND (August 28th, 1930) 
FRANCE (May 8th, 1931) 
GERMANY (August 13th, 1930) 
GREECE (August 29th, 1930) 
HunGary (August 13th, 1930) 


InDIA (February 26th, 1930) 

IRISH FREE STATE (August 2nd, 
1930) 

ITALY (April 2nd, 1931) 

JAPAN (November 14th, 1930) 

Latvia (August 29th, 1930) 

LuXEMBURG (November 3rd, 
1930) 

THE NETHERLANDS, including 
Netherlands Indies, Surinam 
and Curacao (August 8th, 
1930) 

NEw ZEALAND (June 4th, 1930) 

Norway (April roth, 1930) 

Persia (April 25th, 1931) 

PoLanpD (May 13th, 1930) 

PORTUGAL (June 12th, 1930) 

RouMANIA (August 4th, 1930) 

SIAM (June 2nd, 1930) 

SPAIN (July 15th, 1930) 

SWEDEN (March 2oth, 1930) 

SWITZERLAND (July 5th, 1930) 

VENEZUELA (September 14th, 
1932) 

YuGosLavia (August 27th, 1930) 


1 The present Protocol shall come into force as soon as all States which have ratified the 


Protocol of December 16th, 1920, and also the United States, have deposited their ratifica- 


tions. (Art. 7). 


[ 38] 
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4. PROTOCOL RELATING TO THE ACCESSION OF THE UNITED STATES 
oF AMERICA TO THE PROTOCOL OF SIGNATURE OF THE STATUTE 
OF THE PERMANENT COURT OF INTERNATIONAL JUSTICE (continued) 


(Geneva, September 14th, 1929) 


Not in Force 


SIGNATURES NOT YET PERFECTED BY RATIFICATION 


ABYSSINIA LIBERIA 
UNITED STATES OF AMERICA LITHUANIA 
BOLIVIA NICARAGUA 
BRAZIL PANAMA 
CHILE PARAGUAY 
DOMINICAN REPUBLIC PERU 
GUATEMALA SALVADOR 
HAITI URUGUAY 


THE PROTOCOL IS OPEN TO SIGNATURE BY 


Costa RICA MExIco 
IRAQ TURKEY 


[39] 





